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12 ‘ Part A, Contemporary Human Rights: Background and Context

ADDITIONAL READING

On the minorities regime see N. Berman, ‘“But the Alternative is Despair”: European
Nationalism and the Modernist Renewal of International Law’, 106 Harv. L. Rev. 1792
(1993); P. Thornberry, International Law and the Rights of Minorities; and P. de Azcarate,
The League of Nations and National Minorities (1945). On treaty law see: B. Sirnma,
‘Human Rights and General International Law- A Comparative Analysis’, in 4 Collected
Courses of the Academy of European Law 1 (1995); and P. Reuter, Introduction to the Law of
Treaties (3rd edn 1995).

D. JUDGMENT AT NUREMBERG

COMMENT ON THE NUREMBERG TRIAL

The trial at Nuremberg in 19451946 of major war criminals among the Axis
powers, dominantly Nazi party leaders and military officials, gave the nascent
human rights movement a powerful impulse. The UN Charter that became effect-
ve in 1945 included a few broad human rights provisions. But they were more
programmatic than operational, more a programme to be realized by states over
time than a system in place for application to states. Nuremberg, on the other
hand, was concrete and applied: prosecutions, convictions, punishment. The pros-
ecution and the Judgment of the International Military Tribunal in this initial,
weighty trial for massive crimes committed during the war years were based on
concepts and norms, some of which had deep roots in international law and some
of which represented a significant development of that law that opened the path
toward the later formulation of fundamental human rights norms.

The striking aspect of Nuremberg was that the trial and Judgment applied
international law doctrines and concepts to impose criminal punishment on indi-
viduals for their commission of any of the three types of crimes under inter-
national law that are described below. The notion of crimes against the law of
nations for which violators bore an individual criminal responsibility was itself an -
older one, but it had operated in a restricted field. As customary international law
developed from the time of Grotius, certain conduct came to be considered a
violation of the law of nations—in effect, a universal crime. Piracy on the high seas
was long the classic example of this limited category of crimes. Given the common
interest of all nations in protecting navigation against interference on the high seas
outside the territory of any state, it was considered appropriate for the state
apprehending a pirate to prosecute in its own courts. Since there was no inter-
national criminal tribunal, prosecution in a state court was the only means of
judicial enforcement. To the extent that the state courts sought to apply the cus-
tomary international law defining the crime of piracy, either directly or as it had
become absorbed into national legislation, the choice of forum became less signifi-
cant, for state courts everywhere were in theory applying the same law.
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2. Upto Nuremberg: Background to the Human Rights Movement 113

One specialized field, the humanitarian laws of war, had long included rules
regulating the conduct of war, the so-called jus in bello. This body of law imposed
sanctions against combatants who committed serious violations of the restrictive
rules. Such application of the Jaws of war, and its foundation in customary norms
and In treaties, figure in the Judgment, infra. But the concept of individual crim-
inal responsibility was not systematically developed. It achieved a new prominence
and a clearer definition after the Nuremberg Judgment, primarily through the
Geneva Conventions of 1949 and their 1977 Protocols (noted at P- 67, supra).
Gradually other types of conduct have been added to this small list of individual

- crimes under international law— for example, slave trading long prior to Nurem.
berg and genocide thereafter. The 1990s saw two large advances in such respects on
the Geneva Conventions: the provisions for the International Crimina] Tribunals
for the former Yugoslavia and for Rwanda, and the completion of a draft treaty for
a permanent International Criminal Court, all discussed in Chapter 14,

As the Second World War came toan end, the Allied powers held several confer-
ences to determine what policies they should follow towards the Germans respon-
sible for the war and for the Systematic barbarity and annihilation of the period.
The wartime destruction and civilian losses were known. The nature and extent of
the Holocaust were first becoming widely known. These conferences culminated in
the (United States, USSR, Britain, France) London Agreement ofAugust 8, 1945,
59 Stat. 1544, E.AS. No. 472, in which the parties determined to constitute ‘an
International Military Tribunal for the trial of war criminals’ The Charter
annexed to the Agreement provided for the composition and basic procedures of
the Tribunal and stated the criminal provisions for the trials in its three critical
articles:

Article 6.
The Tribunal established by the Agreement referred toin Article I hereof for the
tnal and punishment of the major war criminals of the European Axis countries
shall have the power 1o try and punish persons who, acting in the interests of the
European Axis countries, whether as individuals or as members oforganizarions,
committed any of the following crimes,

The following acts, or any of them, are crimes coming within the jurisdiction
of the Tribunal for which there shall be individual responsibility:

(a) Crimes Against Peace: namely, planning, preparation, initiation or waging
of a war of aggression, or a war in violation of international treaties,
agreements or assurances, or participation in a common plan or conspir-
acy for the accomplishment of any of the foregoing;

(b) War Crimes namely, violations of the laws Or customns of war. Such viola-
tions shall include, but not be limited to, murder, Ul-treatment or deport-
ation to slave labor or for any other purpose of civilian population of or in
occupied territory, murder or ill-treatment of prisoners of war or persons
on the seas, killing of hostages, plunder of public or private property,
wanton destruction of cities, towns or villages, or devastation not justified
by military necessity;

(¢) Crimes Against Humaniry. namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian
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Note the innovative character of these provisions. Although the Tribunal of four
judges (one from each of the major Allied Powers) was restricted to the four
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victorious powers creating it, nonetheless the Tribunal had this international char- an isolate
acter in its formation and composition, and to that extent was radically different wanton d
from the national military courts before which the laws of war had to that time planned ¢
T generally been enforced. At the core of the Charter lay the concept of International In defir
, crimes for which there would be ‘individual responsibility’, a sharp departure Its success
e from the then-existing customary law or conventions which stressed the duties of duct whic;
(and sometimes sanctions against) states. Moreover, in defining crimes within the and in whij
; Tribunal’s jurisdiction, the Charter went beyond the traditional ‘war crimes’ cities with
- (paragraph (b) of Article 6) in two ways. tion of the

First, the Charter included the war-related ‘crimes against peace’—so-called jus

law had for a long time been innocent of such a concept. After a slow departure
during the post-Reformation period from earlier distinctions of philosophers,
theologians, and writers on international law between Just’ and ‘unjust’ wars, the
European nations moved towards a conception of war as an instrument of
national policy, much like any other, to be legally regulated only with respect to Jus
in bello, the manner of its conduct. The Covenant of the League of Nations did not
frontally challenge this principle, although it attempted to control aggression
through collective decisions of the League. The interwar period witnessed some
o fortification of the principles later articulated in the Nuremberg Charter, primarily
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ter, and the ¢

through the Kellogg-Briand pact of 1927 that is referred to in the Judgment. Today shall be indix
the UN Charter requires members (Article 2(4)) to ‘refrain in their international decisive, and
- relations from the threat or use of force” against other states, while providing The makin
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- (Article 51) that nothing shall impair ‘the inherent right of individual or collective
) self-defense if an armed attack occurs against a Member . ..°. When viewed in
conjunction with the Nuremberg Charter, those provisions suggest the con-
temporary effort to distinguish not between Just’ and ‘unjust’ wars but between
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“the permitted ‘self-defence’ and the forbidden ‘aggression’—the word used in
efining ‘crimes against peace’ in Article 6(a) of that Charter.
Second, Article 6(c) represented an important innovation. There were few pre-
cedents for use of the phrase ‘crimes against humanity” as part of a description of
=ternational law, and its content was correspondingly indeterminate. On its face,
ragraph (c) might have been read to include the entire programme of the Nazi
ent to exterminate Jews and other civilian groups, in and outside Ger-
, whether ‘before or during the war’, and thus to include not only the Holo-
but also the planning for and early persecution of Jews and other groups
receding the Holocaust. Moreover, that paragraph appeared to bring within its
- pe the persecution or annihilation by Germany of Jews who were German
pationals as well as those who were aliens. This would represent a great advance on
e international law of state responsibility to aliens as described at pp. 81-92,
pra. Note, however, how the Judgment of the Tribunal interpreted Article 6(c)
with respect to these observations.
In other respects as well, the concept of ‘crimes against humanity’, even in this
early formulation, developed the earlier international law. War crimes were com-
mitted by combatants; crimes against humanity could be committed by civilians as
well. War crimes could cover discrete as well as systematic action by a combatant—
an 1solated murder of a civilian by a combatant as well a systematic policy of
wanton destruction of towns. Crimes against humanity were directed primarily to
“planned conduct, to systematic conduct.
- In defining the charges against the major Nazi leaders tried at Nuremberg and
its successor tribunals, the Allied powers took care to exclude those types of con-
—duct which had not been understood to violate existing custom or conventions
- and in which they themselves had engaged —for example, the massive bombing of
~cities with necessarily high tolls of civilians that were indeed aimed at demoraliza-
tion of the enemy.

JUDGMENT OF NUREMBERG TRIBUNAL

International Military Tribunal, Nuremberg (1946)
41 Am.]Int.L. 172 (1947)

[The Law of the Charter]

The jurisdiction of the Tribunal is defined in the [London] Agreement and Char-
ter, and the crimes coming within the jurisdiction of the Tribunal, for which there
shall be individual responsibility, are set out in Article 6. The law of the Charter is
decisive, and binding upon the Tribunal.

The making of the Charter was the exercise of the sovereign legislative power by
the countries to which the German Reich unconditionally surrendered; and the
undoubted right of these countries to legislate for the occupied territories has been
Tecognized by the civilized world. The Charter is not an arbitrary exercise of power
on the part of the victorious Nations, but in the view of the Tribunal, as will be
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shown, it is the expression of international law existing at the time of its creation;
and to that extent is itself a contribution to international law.

... With regard to the constitution of the Court, all that the defendants are
entitled to ask is to receive a fair trial on the facts and law.

The Charter makes the planning or waging of a war of aggression or a war in
violation of international treaties a crime; and it is therefore not strictly necessary
to consider whether and to what extent aggressive war was a crime before the
execution of the London Agreement. But in view of the great importance of the
questions of law involved, the Tribunal has heard full argument from the Prosecu-
tion and the Defence, and will express its view on the matter.

[t was urged on behalf of the defendants that a fundamental principle of all
law—international and domestic—is that there can be no punishment of crime
without a pre-existing law. ‘Nullum crimen sine lege, nulla poena sine lege.’ It was
submitted that ex post facto punishment is abhorrent to the law of all civilized
nations, that no sovereign power had made aggressive war a crime at the time that
the alleged criminal acts were committed, that no statute had defined aggressive
war, that no penalty had been fixed for its commission, and no court had been
created to try and punish offenders.

[n the first place, it is to be observed that the maxim nullum crimen sine lege is
not a limitation of sovereignty, but is in general a principle of justice. To assert that
it is unjust to punish those who in defiance of treaties and assurances have
attacked neighboring states without warning is obviously untrue, for in such cir-
cumstances the attacker must know that he is doing wrong, and so far from it
being unjust to punish him, it would be unjust if his wrong were allowed to go
unpunished. . ..

This view is strongly reinforced by a consideration of the state of international
law in 1939, so far as aggressive war is concerned. The General Treaty for the
Renunciation of War of 27 August 1928, more generally known as the Pact of Paris
or the Kellogg-Briand Pact, was binding on 63 nations, including Germany, Italy
and Japan at the outbreak of war in 1939. . ..

... The nations who signed the Pact or adhered to it unconditionally con-
demned recourse to war for the future as an instrument of policy, and expressly
renounced it. After the signing of the Pact, any nation resorting to war as an
instrument of national policy breaks the Pact. In the opinion of the Tribunal, the
solemn renunciation of war as an instrument of national policy necessarily
involves the proposition that such a war is illegal in international law; and that
those who plan and wage such a war, with its inevitable and terrible consequences,
are committing a crime in so doing. War for the solution of international contro-
versies undertaken as an instrument of national policy certainly includes a war of
aggression, and such a war is therefore outlawed by the Pact. . . .

... The Hague Convention of 1907 prohibited resort to certain methods of
waging war. These included the inhumane treatment of prisoners, the employ-
ment of poisoned weapons, the improper use of flags of true, and similar matters.
Many of these prohibitions had been enforced long before the date of the Conven-
tion; but since 1907 they have certainly been crimes, punishable as offenses against
the law of war; yet the Hague Convention nowhere designates such practices as
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2. Up to Nuremberg: Background fo the Human Rights Movement 117

criminal, nor is any sentence prescribed, nor any mention made of a court to try
and punish offenders. For many years past, however, military tribunals have tried
and punished individuals guilty of violating the rules of land warfare laid down by
this Convention. In the opinion of the Tribunal, those who wage aggressive war are
doing that which is equally illegal, and of much greater moment than a breach of
one of the rules of the Hague Convention. ... The law of war 1s to be found not
only in treaties, but in the customs and practices of states which gradually
obtained universal recognition, and from the general principles of justice applied
by jurists and practised by military courts. This law is not static, but by continual
adaptation follows the needs of a changing world. Indeed, in many cases treaties
do no more than express and define for more accurate reference the principles of
law already existing.

All these expressions of opinion, and others that could be cited, so solemnly
made, reinforce the construction which the Tribunal placed upon the Pact of Paris,
that resort to a war of aggression is not merely illegal, but is criminal. The prohib-
ition of aggressive war demanded by the conscience of the world, finds its expres-
sion in the series of pacts and treaties to which the Tribunal has just referred.

... That international law imposes duties and liabilities upon individuals as well
as upon States has long been recognized. . . . Crimes against international law are
committed by men, not by abstract entities, and only by punishing individuals
who commit such crimes can the provisions of international law be enforced.

The authors of these acts cannot shelter themselves behind their official position
in order to be freed from punishment in appropriate proceedings. Article 7 of the
Charter expressly declares:

The official position of Defendants, whether as heads of State, or responsible
officials in Government departments, shall not be considered as freeing them
from responsibility, or mitigating punishment.

On the other hand the very essence of the Charter 1s that individuals have inter-
national duties which transcend the national obligations of obedience imposed by
the individual state. He who violates the laws of war cannot obtain immunity
while acting in pursuance of the authority of the state if the state in authorizing
action moves outside its competence under international law.

[t was also submitted on behalf of most of these defendants that in doing what
they did they were acting under the orders of Hitler, and therefore cannot be held
responsible for the acts committed by them in carrying out these orders. The
Charter specifically provides in Article §:

The fact that the Defendant acted pursuant to order of his Government or of a
superior shall not free him from responsibility, but may be considered in mitiga-

tion of punishment.

The provisions of this article are in conformity with the law of all nations.. That
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a soldier was ordered to kill or torture in violation of the international law of war
has never been recognized as a defense to such acts of brutality, though, as the
Charter here provides, the order may be urged in mitigation of the punishment.
The true test, which is found in varying degrees in the criminal law of most
nations, is not the existence of the order, but whether moral choice was in fact
possible.

War Crimes and Crimes against Humanity

- War Crimes were committed on a vast scale;mever before seen in the history of
war. They were perpetrated in all the countries occupled by Germany, and on the
High Seas, and were attended by every conceivable circumstance of cruelty and
horror. There can be no doubt that the majority of them arose from the Nayj
conception of ‘total war’, with which the aggressive wars were waged. For in this
conception of ‘total war,” the moral ideas underlying the conventions which seek
to make war more humane are no longer regarded as having force or validity.
Everything is made subordinate to the overmastering dictates of war. Rules, regula-
tions, assurances, and treaties all alike are of no moment; and so, freed from the
restraining influence of international law, the aggressive war is conducted by the
Nazi leaders in the most barbaric way. Accordingly, War Crimes were committed
when and wherever the Fiihrer and his close associates thought them to be advan-
tageous. They were for the most part the result of cold and criminal calculation.

: in
... Prisoners of war were ill-treated and tortured and murdered, not only in in
defiance of the well-established rules of international law, but in complete dis- 19
regard of the elementary dictates of humanity. Civilian populations in occupied - ca;
territories suffered the same fate. Whole populations were deported to Germany ext
for the purposes of slave labor upon defense works, armament production, and :
similar tasks connected with the war effort. Hostages were taken in very large mu
numbers from the civilian populations in all the occupied countries, and were shot dec
as suited the German purposes. Public and private property was systematically eve
plundered and pillaged in order to enlarge the resources of Germany at the
expense of the rest of Europe. Cities and towns and villages were wantonly des-

troyed without military justification or necessity. mer
the

pub

Murder and Ill-trearment of Civilian Population B

Article 6(b) of the Charter provides that ‘tll-treatment . . . of civilian population - stag
of or in occupied territory . . . killing of hostages . . . wanton destruction of cities, life.
towns, or villages’ shall be a war crime. In the main, these provisions are merely syna
declaratory of the existing laws of war as expressed by the Hague Convention, busi;
Artcle 46. . .. It
.. polic
One of the most notorious means of terrorizing the people in occupied territor- taker,
les was the use of concentration camps . .. [which] became places of organized killin
and systematic murder, where millions of people were destroyed. ' Austr
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=5 Ip the administration of the occupied territories the concentration camps were

used to destroy all opposition groups. . . .

+:A certain number of the concentration camps were equipped with gas chambers

& for the wholesale destruction of the inmates, and with furnaces for the burning of
= the bodies. Some of them were in fact used for the extermination of Jews as part of

-%Ethe ‘final solution’ of the Jewish problem. . ..

- Slave Labor Policy

-Article 6(b) of the Charter provides that the ‘ill-treatment or deportation to
slave labor or for any other purpose, of civilian population of or in occupied
& territory’ shall be a War Crime. The laws relating to forced labor by the inhabitants
of occupied territories are found in Article 52 of the Hague Convention. ... The
policy of the German occupation authorities was in flagrant violation of the terms
of this convention. . .. [T]he German occupation authorities did succeed in for-
- cing many of the inhabitants of the occupied territories to work for the German

war effort, and in deporting at least 5,000,000 persons to Germany to serve Ger-
man industry and agriculture.

Persecution of the Jews

- The persecution of the Jews at the hands of the Nazi Government has been proved
—- in the greatest detail before the Tribunal. It is a record of consistent and systematic
- inhumanity on the greatest scale. Ohlendorf, Chief of Amt I1I in the RSHA from

1939 to 1943, and who was in command of one of the Einsatz groups in the
.campaign against the Soviet Union testified as to the methods employed in the
extermination of the Jews. . . .

When the witness Bach Zelewski was asked how Ohlendorf could admit the
murder of 90,000 people, he replied: ‘T am of the opinion that when, for years, for
decades, the doctrine is preached that the Slav race is an inferior race, and Jews not
even human, then such an outcome is inevitable’.

... The Nazi Party preached these doctrines throughout its history, Der Stiir-
mer and other publications were allowed to disseminate hatred of the Jews, and in
‘the speeches and public declarations of the Nazi leaders, the Jews were held up to
public ridicule and contempt.

... By the autumn of 1938, the Nazi policy towards the Jews had reached the
stage where it was directed towards the complete exclusion of Jews from German
life. Pogroms were organized, which included the burning and demolishing of
Synagogues, the looting of Jewish businesses, and the arrest of prominent Jewish
business men. . . .

It was contended for the Prosecution that certain aspects of this anti-Semitic
policy were connected with the plans for aggressive war. The violent measures

—taken against the Jews in November 1938 were nominally in retaliation for the
_killing of an official of the German Embassy in Paris. But the decision to seize
= Austria and Czechoslovakia had been made a year before. The imposition of a fine
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of one billion marks was made, and the confiscation of the financial holdings of
the Jews was decreed, at a time when German armament expenditure had put the
German treasury in difficulties, and when the reduction of expenditure on arma-
ments was being considered. . . .

[twas further said that the cannection of the anti-Semitic policy with aggressive
war was not limited to economic matters. . . .

The Nazi persecution of Jews in Germany before the war, severe and repressive
as it was, cannot compare, however, with the policy pursued during the war in the
occupied territories. . . . In the summer of 1941, however, plans were made for the
‘final solution’ of the Jewish question in Europe. This ‘final solution” meant the
extermination of the Jews. . . .

The plan for exterminating the Jews was developed shortly after the attack on
the Soviet Union. . . .

... Adolf Eichmann, who had been putin charge of this program by Hitler, has
estimated that the policy pursued resulted in the killing of 6 million Jews, of which

4 million were killed in the extermination Institutions.

The Law Relating to War Crimes and Crimes agamnst Humanity

The Tribunal is of course bound by the Charter, in the definition which it gives
both of War Crimes and Crimes against Humanity. With respect to War Crimes,
however, as has already been pointed out, the crimes defined by Article 6, Section
(b), of the Charter were already recognized as War Crimes under international law.
They were covered by Articles 46, 50, 52, and 56 of the Hague Convention of 1907,
and Articles 2, 3,4, 46, and 51 of the Geneva Convention of 1929. That violation of
these provisions constituted crimes for which the guilty individuals were punish-
able is too well settled to admit of argument.

But it is argued that the Hague Convention does not apply in this case, because
of the ‘general participation’ clause in Article 2 of the Hague Convention of 1907.
That clause provided:

The provisions contained in the regulations (Rules of Land Wartfare) referred to
in Article 1 as well as in the present Convention do not apply except between

contracting powers, and then only if all the belligerents are parties to the
Convention.

Several of the belligerents in the recent war were not parties to this Convention.

In the opinion of the Tribunal it is not necessary to decide this question. The -
rules of land warfare expressed in the Convention undoubtedly represented an -
advance over existing international law at the time of their adoption. But the
convention expressly stated that it was an attempt 'to revise the general laws and
customs of war’, which it thus recognized to be then existing, but by 1939 these
rules laid down in the Convention were recognized by all civilized nations, and
were regarded as being declaratory of the laws and customs of war which are
referred to in Article 6(b) of the Charter.

&
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With regard to Crimes against Humanity there is no doubt whatever that polit-
scal opponents were murdered in Germany before the war, and that many of them

ere kept in concentration camps in circumstances of great horror and cruelty.
rhe policy of terror was certainly carried out on a vast scale, and in Many cases was
rganized and systematic. The policy of persecution, repression, and murder of
vilians in Germany before the war of 1939, who were likely to be hostile to the
Sovernment, was most ruthlessly carried out. The persecution of Jews during the
%éperiod is established beyond all doubt. To constitute Crimes against Human-
@g gty, the acts relied on before the outbreak of war must have been in execution of, or
0 connection with, any crime within the jurisdiction of the Tribunal. The Tri-
bunal is of the opinion that revolting and horrible as many of these crimes were, it
“has not been satisfactorily proved that they were done in execution of, or in

connection with, any such crime. The Iribunal therefore cannot make a general
declaration that the acts before 1939 were Crimes against Humanity within the
meaning of the Charter, but from the beginning of the war in 1939 War Crimes
“were committed on a vast scale, which were also Crimes against Humanity; and
insofar as the inhumane acts charged in the Indictment, and committed after the
beginning of the war, did not constitute War Crimes, they were all committed in
Xecution of, or in connection with, the aggressive war, and therefore constitured

Crimes against Humanity,

_[The opinion considered individually each of the 22 defendants at this first trial of

alleged war criminals. It found 19 of the defendants guilty of one or more counts
_of the indictment. It imposed 12 death sentences, Most convictions were for War
Crimes and Crimes against Humanity, the majority of those convicted being
_ found guilty of both crimes. |

NOTE

- Note the following statement ip lan Brownlie, Principles of Public International
Law (4th edn 1990), at 562:

Butwhatever the state of the law in 1945, Article 6 of the Nuremberg Charter hag
since come 1o represent general international law. The Agreement to which the
Charter was annexed was signed by the United States, United Kingdom, France,
and USSR, and nineteen other state subsequently adhered 1o it In a resolution
adopted unanimously on 11 Decernber 1946, the General Assembly affirmed ‘the
principles of international law recognized by the Charter of the Nuremberg
Tribunal and the judgment of the Tribunal’.

~ There has been considerable expansion in the definitions of two of the crimes
“defined i Article 6. The field of individual criminal responsibility for war crimes

has been both expanded and clarified, through provisions of the Geneva Conven-
“tions of 1949 and later instruments. Particularly relevant are the provisions for
‘grave breaches” in these conventions, described at p. 1135, infra. The concept of
~ CTimes against humanity has expanded greatly in coverage and shed some limita-
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tions placed on it by the Judgment of the Tribunal. Such developments are -
described in the materials dealing with the current International Criminal Tri-
bunals for the Former Yugoslavia and for Rwanda and with the proposed Inter-
national Criminal Court in Chapter 14. The notion of ‘crimes against peace’,
however, has fallen into relative disuse. o

The problem of ex post facto trials has received much commentary, some of
which appears infra. See in this connection Article 15 of the International
Covenant on Civil and Political Rights (in Annex on Documents).

Compare with the Nuremberg Judgment the following provisions of the Con.
vention on the Prevention and Punishment of the Crime of Genocide (130 par-
ties as of March 2000) bearing on personal responsibility. The treaty parties
‘confirm’ in Article I that genocide ‘is a crime under international law which they
undertake to prevent and to punish’. Article 2 defines genocide:

[n the present Convention, genocide means any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(¢) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

Persons committing acts of genocide ‘shall be punished, whether they are con-
stitutionally responsible rulers, public officials or private individuals’. (Art. IV). .
The parties agree (Art. V) to enact the necessary legislation to give effect to the
Convention and ‘to provide effective penalties for persons guilty of genocide’.
Under Art. VI, persons charged with genocide are to be tried by a tribunal ‘of the
State In the territory of which the act was committed, or by such international _
penal tribunal as may have jurisdiction with respect to those Contracting Parties
which shall have accepted its jurisdiction’. No international penal tribunal of.
general jurisdiction has been created.

VIEWS OF COMMENTATORS

There follow a number of authors” observations about the charges, the Judgment
and the principles in the Nuremberg trials.

(1) Ina review of a book by Sheldon Glueck entitled The Nuremberg Trial and
Aggressive War (1946), the reviewer George Finch, 47 Am.J.Int.L. 334 (1947),
makes the following arguments:

As the title indicates, this book deals with the charges at Nuremberg based upon
the planning and waging of aggressive war. The author has written it because in
his previous volume he expressed the view that he did not think such acts could
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be regarded as ‘international crimes’. He has now changed his mind and believes
‘that for the purpose of concelving aggressive war to be an international crime,
the Pact of Paris may, together with other treaties and resolutions, be regarded as
evidence of a sufficiently developed custom to be accepted as international law’
(pp. 4-5).. ..

The reviewer fully agrees with the author in regard to the place of custom in
the development of international law. He regards as untenable, however, the
argument not only of the author but of the prosecutors and judges at Nuremberg
that custom can be judicially established by placing interpretations upon the
words of treaties which are refuted by the acts of the signatories in practice, by
citing unratified protocols or public and private resolutions of no legal effect,
and by ignoring flagrant and repeated violations of non-aggression pacts by one
of the prosecuting governments which, if properly weighed in the evidence,
would nullify any judicial holding that a custom outlawing aggressive war had
been accepted in international law. . . .

(2} In his article, ‘The Nurnberg Trial’, 33 Va. L. Rev. 679 (1947), at 694, Francis
Biddle, the American judge on the Tribunal. commented on the definition of
‘crimes against humanity’ in Article 6(¢) of the Charter:

i ... The authors of the Charter evidently realized that the crimes enumerated
S— were essentially domestic and hardly subject to the incidence of international
law, unless partaking of the nature of war crimes. Their purpose was evidently
E to reach the terrible persecution of the Jews and liberals within Germany
before the war. But the Tribunal held that ‘revolting and horrible as many of
these crimes were’, it had not been established that they were done ‘in execu-
e tion of, or in connection with’ any crime within its jurisdiction. After the
2 beginning of the war, however, these inhumane acts were held to have heen
- committed in execution of the war, and were therefore crimes against
humanity.

on,

Crimes against humanity constitute a somewhat nebulous concepti
although the expression is not unknown to the language of international law.
— - . With one possible exception . . . crimes against humanity were held [in the
B Judgment of the Tribunal] to have been committed only where the proof also
fully established the commission of war crimes. Mr. Stimson suggested |that
the Tribunal eliminate from its jurisdiction matrers related to pre-war persecu-
tion in Germany), which involved ‘a reduction of the meaning of crimes
against humanity te a point where they became practically synonymous with
war crimes’. | agree. And [ believe that this inelastic construction is justified by
the language of the Charter and by the consideration that such a rigid inter-

pretation 1s highly desirable in this stage of the development of international
law.

(3) Professor Hans Kelsen, in “Will the Judgment in the Nuremberg Trial Con-
stitute a Precedent in International Law?, 1 Int. L. Q. 153 (1947) at 164, was
critical of several aspects of the London Agreement and the Judgment. But with
respect to the question of retroactivity of criminal punishment, he wrote:
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The objection most frequently put forward—although not the welghtlest one—
is that the law applied by the judgment of Nuremberg Is an ex post facto law—
There can be little doubt that the London Agreement provides individual pun-
ishment for acts which, at the time they were performed were not punishable,
either under international law or under anyv naticnal law. . . . However, this rule
lagainst retroactive legislation| is not valid at all within international law, and is
valid within national law only with important exceptions. [Kelsen notes several

exceptions, including the rule’s irrelevance to ‘customary law and to haw created
by a precedent, for such law is necessarily retroactive in respect to the first case to
which it is applied. .. ]

A retroactive law providing individual punishment for acts which were illegal
though not criminal at the tme they were committed, seems also to be an
exception to the rule against ex post facto laws. The London Agreement is such
a law. It is retroactive only in so far as it established individual criminal
responsibility for acts which at the time they were committed constituted viola-
tions of existing international law, but for which this law has provided only
B collective responsibility. ... Since the internationally illegal acts for which the
’ London Agreement established individual criminal responsibility were certainly
: also morally most objectionable, and the persons who committed these acts
were certainly aware of their immoral character, the retroactivity of the law
applied to them can hardly be considered as absolutely incompatible with
justice.

: (4) In his blography entitled Harlan Fiske Stone- Pillar of the Law (1956), =
— Alpheus Thomas Mason discussed Chief Justice Stone’s views about the involve-
ment of Justices of the US Supreme Court in extrajudicial assignments and, in
particular, Stone’s views about President Truman’s appointment of Justice Robert -
- Jackson to be American Prosecutor at the trials. The following excerpts (at 715) are
all incorporations by Mason in his book of quotations of Chief Justice Stone’s
rernarks.

N So far as the Nuremberg trial s an attempt to Justify the application of the power
of the victor to the vanquished because the vanquished made aggressive war, . .
dislike extremely to see it dressed up with a false facade of legality. The best that

can be said for it is that it is a political act of the victorious States which may be

morally right. ... It would not disturb me greatly .. . if that power were openly
and frankly used to punish the German leaders for being a bad lot, but it disturbs
me some to have it dressed up in the habiliments of the common law and the

Constitutional safeguards to those charged with crime,

Jackson is away conducting his high-grade lynching party in Nuremberg. . . .1

. don’t mind what he does to the Nazis, but I hate to see the pretense that he is

: running a court and proceeding according to common law. This is a little too

o sanctimonious a fraud to meet mv old-fashioned ideas.

(5) Professor Herbert Wechsler. in ‘The Issues of the Nuremberg Trial, 62 Pol
Sci. Q. 11 (1947), at 23 observed:

; ... [MJost of those who mount the attack [on the Judgment on contentions
, including ex post facto law] hasten to assure us that their plea is not one of

¢
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“immunity for the defendants; they argue only that they should have been dis-
;yosed of politically, that is, dispatched out of hand. This is a curious position

“indeed. A punitive enterprise launched on the basis of general rules, adminjs-
paration of prosecutive and adjudica-

;tgred in an adversary proceeding under a se
gﬁve powers is, in the name of law and Justice, asserted to be less desirable than an
i;xx parte execution list or a drumhead court-martial constituted in the immediate
Saftermath of the war. . .. Those who choose to do so may view the Nuremberg
iPi*oceech’ng as ‘political’ rather than ‘legal’—a program calling for the judicial
application of principles of liability politically defined. They cannot view it as "
Jess civilized an institution than a program of organized violence against ) ‘

E ctive capitals or by military com-

;ﬁsoners, whether directed from the respe
$aanders in the field.

) Mark Osiel, in Mass Atrocity, Collective Memory,

and the Law (1997),
ments on charges against the defeated states (at 122): :

For the Nuremberg and Tokyo courts, it mattered litt]
>roceedings against Axis leadership that All
rimes of their own. Unlike the law of tort, criminal law has virtually no place for
Z;omparative fault’, no doctrinal device for mitigating the wrongd
bility of the accused in light of the accusers’.
nattered greatly in gauging the |

e to the validity of criminal
ted victors had committed vast war

oing or culp-
-.. For the public, however, .. it
egitimacy of the trials that they seemed tenden-
iously selective, aimed at focusing memory in partisan ways. It mattered for
uch listeners that the defendants . . . had constituted only a single side to a fwo-
r multi-sided conflict, one in which other parties had similarly committed
nlawful acts on a large scale. This unsavory feature of the } furemberg

as undermined its authority In the minds of many, weakening
eight,

judgment
1ts normative

David Luban, in Legal Modernism (1994), describes what he sees as a
sion in the Nuremberg charges (at 336):

1s idea that Nuremberg was to be the Trial to End All Wars seems fantastic and
ive forty vears {and 150 wars) later. It has also done much to vitiate the rea]
hievements of the trial, in particular the condemnation of crimes agains
manity. To end all war, the authors of the Nuremberg Charter were |
-Orporate an intellectual confusion into jt. The CI
0 and by criminalizing
'ereignty and committed
Jon-states.

3ut crimes ag

t
ed to
larter criminalized aggres-
aggression, the Charter erected a wall around state
itself to an old-European model of unbreachable

ainst humanity are often, even characteristicall
€S against their own subjects. The effect, and
0% or criminalizing such acts and
er them and carry them out is to pierce the veil of sove
icle 6(a) pulls in the opposite direction from Articl
with a legacy that is at best equivocal

¥» carried out by
great moral and legal achieve-
assigning personal liability to those who
reignty. As a result
es 6(cj, 7 and §, leaving us
and at worst immoral

(A1,
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- QUESTIONS - - .- :

L. Recall clause (¢) of Article 38(1) of the Statute of the Icy,
thereon of Oscar Schachter, at p. 91, supra. Should the Tribunal
clause to respond to charges of ex pos

who were responsible for th

3
3

and' the commients s

¢ murder of groups of Germans or aliens?

have relied on thatf:

t facto application of Article 6(c) to individuals 1
Yoo 1

i

2. Do you agree with the Tribunal’s restrictive interpretation of Article 6(c)? Con-
sider the commentary above of Francis Biddle. :

3. How do you evaluate the critici

sm by Finch of the Tribunal’s use of
eciding whether customary internati

d onal law included a given nor
ments about the growth of customary law by Schachter.

treaties inj
m? Recall the com_!

4. How do you eval

uate the criticism of the Nuremberg trial by Chief Justice Stone?,
by Osiel? by Luban?

5. Why do you suppose that Article S(a) on crimes against peace (wars ofaggression)‘?
has fallen into disuse with respect to individual criminal liability and was omitted from
the criminal provisions in the Statu

on te for the Intemational Criminal Tribunal for the™
“Formeér Yugoslavia?

-——6. How do you now assess the s
you agree with some or several
the trial and judgment were ju

gnificance and consequences of Nuremberg? Even if
of the criticisms above, do you nonetheless conclude thaf
stified in their actual historical forms?

ADDITIONAL READING

On Nuremberg see three books by Telford Taylor: Nuremberg Trials: War Crimes and
International [aw (1949); Nuremberg and Vietnam: An American Tragedy (1978); and The
Anatomy of the Nuremberg Trials: A Personal Memoir (1992). See also Memorandum Sub-
mitted by the Secretary-General, The Charter and Judgment of the Niirnberg Tribunal:.
History and Analysis, UN. Doc. A/CN.4/5 (1949); and Egon Schwelb, ‘Crimes against

Humanity’, 23 Brit. Ybk. Int. L. 178 (1946). More generally see: T. Meron, War Crimes Law
Comes of Age: Essays (1998).

E. PERSPECTIVES ON INTERNATIONAL LAW

This section concludes the chapter with two readings of scholars in the field. The

following observations of Louis Henkin review some themes developed in the
prior sections and describe other antecedents in international law to contempor-
ary human rights. The excerpts from Oscar Schachter’s book offer jurisprudential
and political views about the nature of international law.
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